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INTRODUCTION

The SDLP recognises that the issue of the display of flags is a difficult and divisive one. The issue requires to be managed with sensitivity, is guided by principle and is in the best interests of all in a divided community. These are high objectives. In making submissions to the government’s consultation on the Flags (NI) Order and the Assembly Ad Hoc Committee, it was important that the proposals of the SDLP in relation to the display of flags were not intended in any way to denigrate those who value the Union or the British monarchy or to deny those who value Britishness or define themselves as Unionists. This policy document attempts to acknowledge these matters and concerns, and those who have different senses of identity and to chart a course through difficult issues.

THE CONDUCT OF THE GOVERNMENT

The SDLP did not agree with the Government tabling and Parliament passing the Flags (NI) Order 2000. It was accepted and agreed that the issue of the display of flags on government and other buildings was a matter for the Executive and the Assembly. It should have been left to the Executive and the Assembly to determine. The government acted in response to political pressure and this has ill-served proper consideration of this issue.

Moreover, before issuing the draft regulations, it appears that the government failed to consult with the Equality Commission. In evidence to the Assembly Ad Hoc Committee, the Commission confirmed that "the Secretary of State did not at any time invite or ask the Commission to comment on how he might act in relation to the Flags Order, prior to the issue of the draft regulations." Given that it is essential that draft regulations arising from the Order are proofed against human rights, equality and good relations standards, it is profoundly surprising that on the difficult and sensitive issue of the display of flags, the government did not act in a more appropriate manner.

PRINCIPLES GOVERNING THE DISPLAY OF FLAGS

The SDLP believes that judgement on this issue should be informed by relevant legislative provisions, legal precedents decided by the Fair Employment Tribunal, the Good Friday Agreement and the Agreement between the British and Irish governments, further to the Good Friday Agreement. First, "The Belfast Agreement: an Agreement reached at the Multi-party Talks on Northern Ireland" (commonly referred to as the "Good Friday Agreement" and hereinafter referred to as ‘the Agreement’) provides clear and compelling principles which should inform and can lead to a solution to this issue, a solution which respects the identity of each citizen and each community. It is essential that in determining this issue, government adheres to the principles articulated in the Agreement.

Second, the SDLP would refer to the obligations placed on the Government and particularly on the British Government by the "Agreement between the Government of the United Kingdom, of Great Britain and Northern Ireland and the Government of Ireland, (hereinafter referred to as the ‘Agreement between Governments’). Those obligations are by way of international treaty and binding in international law.

Third, the SDLP refers to the relevant provisions of the Northern Ireland Act 1998, and in particular the Section 75 equality duty.

Fourth, the contents of the Fair Employment Treatment Order 1998 have a direct relevance.

Fifth, relevant decisions of the Fair Employment Tribunal are applicable, in particular the cases of Brennan v Short Brothers plc and Johnston v Belfast City Council.

IMPLEMENTING THE GOOD FRIDAY AGREEMENT

In the section of the Agreement that deals with "Constitutional Issues," a number of principles are endorsed. This policy document would refer to the principles outlined at paragraphs 1(iii), 1(v) and 1(vi), where the parties to the Agreement:

"1(iii) acknowledge that while a substantial section of the people in Northern Ireland share the legitimate wish of a majority of the people of the island of Ireland for a united Ireland, the present wish of a majority of the people of Northern Ireland, freely exercised and legitimate, is to maintain the Union and, accordingly, that Northern Ireland’s status as part of the United Kingdom reflects and relies upon that wish; and that it would be wrong to make any change in the status of Northern Ireland save with the consent of a majority of its people;"

"1(v) affirm that whatever choice is freely exercised by a majority of the people of Northern Ireland, the power of the sovereign government with jurisdiction there shall be exercised with rigorous impartiality on behalf of all the people in the diversity of their identities and traditions and shall be founded on the principles of full respect for, and equality of, civil, political, social and cultural rights, of freedom from discrimination for all citizens, and of parity of esteem and of just and equal treatment for the identity, ethos, and aspirations of both communities;"

"1(vi) recognise the birthright of all the people of Northern Ireland to identify themselves and be accepted as Irish or British, or both, as they may so choose, and accordingly confirm that their right to hold both British and Irish citizenship is accepted by both Governments and would not be affected by any future change in the status of Northern Ireland."

5) The SDLP would also refer to Article 1(iii), 1(v) and 1(vi) of the "Agreement between Governments" which states:

"1(iii) acknowledge that while a substantial section of the people in Northern Ireland share the legitimate wish of a majority of the people of the island of Ireland for a united Ireland, the present wish of a majority of the people of Northern Ireland, freely exercised and legitimate, is to maintain the Union and, accordingly, that Northern Ireland’s status as part of the United Kingdom reflects and relies upon that wish; and that it would be wrong to make any change in the status of Northern Ireland save with the consent of a majority of its people;"

"1(v) affirm that whatever choice is freely exercised by a majority of the people of Northern Ireland, the power of the sovereign government with jurisdiction there shall be exercised with rigorous impartiality on behalf of all the people in the diversity of their identities and traditions and shall be founded on the principles of full respect for, and equality of, civil, political, social and cultural rights, of freedom from discrimination for all citizens, and of parity of esteem and of just and equal treatment for the identity, ethos, and aspirations of both communities;"

"1(vi) recognise the birthright of all the people of Northern Ireland to identify themselves and be accepted as Irish or British, or both, as they may so choose, and accordingly confirm that their right to hold both British and Irish citizenship is accepted by both Governments and would not be affected by any future change in the status of Northern Ireland."

THE EQUALITY DUTY

6) The SDLP believes that the new statutory duty applicable since 1 January 2000 on public authorities further to Section 75 of the Northern Ireland Act 1998, which, inter alia, "requires public bodies to promote good relations between a person of different religious beliefs and political opinion in the workplace", has clear implications in relation to the display of flags. This issue requires to be assessed in the context of the equality duty.

7) It is also to be noted that employers have duties further to the Fair Employment and Treatment (NI) Order 1998. The Order creates a requirement to provide fair participation in employment and determining reasonable and appropriate affirmative action. A submission by the Equality Commission to the Assembly Ad Hoc Committee on the draft regulations proposed under Article 3 of The Flags (NI) Order 2000, stated:-

"Such affirmative action includes the need to build good and harmonious working environments and to take action to minimise chill factors as identified in the Fair Employment Code of Practice."

The Commission added that the code recognises "the importance of the working environment for the promotion of equality of opportunity and fair participation" concluding that "the Commission has warned of the need to ensure that the working environment does not carry the potential for messages - explicit or implicit - being given to under-represented groups in work places that they are unwelcome."

8) It is submitted that in considering this issue the above principles should be upheld and reflected in the draft regulations.

IMPLEMENTING THE AGREEMENT

9) It is argued that paragraphs 1(iii) of ‘the Agreement’ and the "Agreement between Governments" respectively (hereinafter referred to as "the Agreements") which detail the constitutional position of Northern Ireland and what is commonly referred to as "the principle of consent", means that the Union flag should fly from government buildings in Northern Ireland on designated days, as is the case in and to be generally consistent with practice in Scotland or England/Wales. The SDLP accepts the paragraph 1(iii) but submits that it is incorrect to interpret the Agreements in this way for a number of reasons.

10) First Northern Ireland cannot be compared on this issue with England and Wales or Scotland:

Northern Ireland is a divided society, emerging from many years of conflict. The division has been around issues of national identity, political aspiration and community treatment. In this context, to interpret the constitutional position and the principle of consent so as to enable the display of only the Union flag on government buildings on designated days suggests that one national identity, political aspiration and community requirement has a standing legally and practically, over those of others.

The existence of the Agreements demonstrate that Northern Ireland is not comparable with England, Scotland or Wales:

Uniquely among regions, Northern Ireland has the guaranteed right in law to opt out of the Union should a majority desire this;

Uniquely among regions, the constitutional arrangements for Northern Ireland were laid down in an international treaty between two sovereign governments and were approved by the people of Ireland, North and South, in a referendum. In the debate and discussion around this issue, there has been insufficient regard paid to the international responsibilities of the British government. The SDLP believes that the government should review the draft regulation to ensure complaints with treaty commitments.

11) Second, beyond the broad political and legal arguments outlined above, it is submitted that the approach of some, who invoke constitutional principles referred to in the Agreements to justify the display of the Union flag on government buildings is a misinterpretation of the Agreements.

12) Paragraph One of the section of the Agreement on "Constitutional Issues," and Article 1 of the Agreement between Governments lays down a number of principles. It is submitted in determining this issue that those principles should be considered in their totality and that each principle should be considered no less important than any other. 

Paragraph 1(4) recognises the right:

"of all the people of Northern Ireland to identify themselves and be accepted as Irish or British, or, both as they may so choose" and "affirms that the power of the sovereign government shall be founded on the principles of …….. parity and esteem and of the just and equal treatment for the identity, ethos and aspirations of both communities."

It is submitted that, for example, the display of the Union flag is clearly identified with the Unionist community, with the Union with Britain and with those who would refer to themselves as British. To display the Union flag - or for that matter the Irish Tricolour alone - is contrary to the above principles and good practice. It should be noted that this argument is not outlined so as to suggest that in the treatment of issues of identity - flag, language etc - there should always be the same treatment at all times and in all ways. This may not be appropriate in political terms, feasible in financial terms or practical in real terms. This policy document elaborates on this perspective at paragraph (19).

13) Moreover, to display the Union flag on government buildings only does not accord "just and equal treatment to the identity, ethos and aspirations" of the nationalist community. In addition, it is submitted that the display of the Union flag only on government buildings does not respect the right "to be accepted as Irish."

14) Moreover Paragraph 5 of the Section of the Agreement on "Rights, Safeguards and Equality of Opportunity" provides that:

"All participants acknowledge the sensitivity of the use of symbols and emblems for public purposes, and the need in particular in creating the new institutions to ensure that such symbols and emblems are used in a manner which promotes mutual respect rather than division. Arrangements will be made to monitor this issue and consider what action might be required."

The flying of a flag to which one community in Northern Ireland identifies, but another does not, is not sensitive. Nor does it promote mutual respect rather than division. The above principles need to be fully addressed and implemented in determining this matter.

LEGAL PRECEDENTS

15) This policy document would also refer to relevant findings of the Fair Employment Tribunal and in particular the cases of Brennan v Short Brothers plc and Johnston v Belfast City Council. It is relevant to quote what the Chair of the Equality Commission stated in evidence to the Ad Hoc Committee:-

"In the case of Brennan v Short Brothers plc the FET stated that anything which identifies community allegiance needs justification."

The Chair of the Equality Commission added that:-

"The Johnston case is the only case to date where a finding of discrimination was based solely on the display of emblems identifying community allegiance ……. The tribunal found that the display of the portrait (Her Majesty the Queen) is capable, in our Society, of causing offence to certain sections of the workforce. It is accepted that there are circumstances where a display of the portrait is appropriate, for example, at certain ceremonial occasions."

However, in response to a question, a member of staff of the Commission added, on the issues of differentiating between display of flags on "Government buildings other than the seven main departmental buildings explicitly named in the draft regulations…A Fair Employment Tribunal might make distinction about such display depending on the circumstances. Headquarters are more likely to fall within that different circumstances category than local area offices, for example."

OPTIONS ON THE DISPLAY OF FLAGS

16) The SDLP has approached this issue with sensitivity, sought a consensus on the issue and not rushed precipitously into declining to fly the Union flag on government buildings on designated days. It is submitted that the approach adopted by the SDLP on this issue adds authority to the position proposed herein by the party. It should also be again recorded that it is a matter of disappointment that it was decided, during suspension of the institutions, that the Secretary of State acquired the power to regulate the flying of flags. This was compounded by the fact that this was a matter which by right fell to the devolved administration - and it alone - to determine. This approach by the Secretary of State has not created the environment or, arguably, the will on the part of some to work to resolve the issue.

17) There are four options for addressing this issue, which it has been argued are consistent with the Agreements:

· flying of no flags on government buildings;

· flying both the Union Flag and the Irish Tricolour;

· creating new consensual symbols with which both unionists and nationalists could identify;

· acknowledge that the principles of the Agreements may enable consideration of the display of either the Union flag and Irish Tricolour together or, where appropriate, display of the Union flag or Irish Tricolour only on restricted days and on restricted buildings by agreement.

18) The SDLP is prepared to consider each of these options. It is recognised that the display of both flags would at this time be viewed by unionists as not sensitive to their concerns and that, also, in the current circumstances, it may be difficult to secure agreement on consensual symbols. However the SDLP would wish to explore further these options in order to satisfactorily resolve this issue.

19)The SDLP remains committed to develop this issue in a creative and constructive manner. Therefore, and elaborating on 17(D) above, it has been argued that it is not necessarily valid that the same outcome is achieved on all aspects of the expression of different identities in Northern Ireland. Indeed, it is argued by some that parity of esteem could allow for different, as well as the same circumstances, to apply in relation to issues of identity. In this context, a situation could arise where there would be different, as well as same circumstances, applying to the display of the Union flag and to the Irish Tricolour. If different, as well as same circumstances, could apply to the display of flags, it would then be a matter of agreeing when and where they could be displayed, either together or separately, ensuring that there is no unreasonable differential between the occasions when, for example, the Union flag and Irish Tricolour would be displayed separately. It may help inform this issue, if this option was to be explored further.

However, an environment to consider all options can best be developed if there is a determination arising from the present consultation consistent with the principles, legal precedents and inter-party and inter-government agreements outlined above.

20) At present, however, the SDLP favours, as an interim step, in the current environment and to act consistent with the Agreements the option of flying no flags. This is not a resolution to this issue. It reflects realities without closing down opportunities, treats both communities in Northern Ireland equally and is consistent not only with the principle of just and equal treatment for the identity, ethos and aspirations of both communities, but also with the right of people in Northern Ireland to identify themselves and be accepted as Irish or British, or both. The SDLP believes that this is a preferred method to proceed. However, the SDLP repeats that this is not a resolution of this issue and will continue to seek to explore methods of advancing the other options and addressing concerns.

21) It is anticipated that government will proceed with the draft regulations or similar regulations on the display of flags. As previously outlined, the SDLP is not in favour of this proposal . If government is determined to pursue this option, the SDLP believes that the Union flag should not be displayed on Departmental buildings, that display should be on a restricted number of other government buildings and that display should be on a restricted number of days.

NORTH-SOUTH/BRITISH-IRISH MEETING

22) In an attempt to address the issue in a constructive and creative way and as an example of the thinking which informs paragraph 12, the SDLP submits that it is appropriate that both the Union flag and Irish Tricolour should be displayed at appropriate British-Irish and North-South meetings respectively arising under the Good Friday Agreement.

The SDLP believes that to do so:-

· is consistent with the principles outlined in the Agreements

· is a sensitive expression of identity in a way that should not cause undue anxiety to the community

· enables this issue to be developed in a constructive manner and create understanding and respectful relations.

The SDLP therefore proposes the display of both the Union flag and Irish Tricolour on buildings during the conduct of meetings of:

· the British-Irish Council

· the North-South Ministerial Council

· North-South Bodies

· and other meeting of the British-Irish and North-South institutions established under the Agreements

REVIEW

23) The SDLP submits that the issue of the display of flags should be kept under periodic review. Review is consistent with and a requirement of the Good Friday Agreement. Moreover, a more consensual approach to the display of flags on government buildings may emerge in time and periodic review of this issue may create some impetus in this regard. In addition, the SDLP submits that the proposed regulations should be time-limited, being for one year only in the first instance.

24) This policy document notes recommendation 152 of the Patten Report:-

"The Union flag should no longer be flown from police buildings."

The SDLP endorses this recommendation and the principles outlined in the Patten Report, which informed this conclusion.

However, it is of concern that in the Police (NI) Bill, it is left to the Secretary of State to regulate the flying of all flags from police buildings, and technically this enables the Secretary of State to regulate the flying of the Union flag from police buildings. The SDLP is not reassured that the government will act consistent with Patten, particularly given the way in which the government has acted in drafting the regulations on the display of flags from government buildings and the fact that it is not consulting in an appropriate manner with the Equality Commission. The SDLP requires Patten to be implemented unambiguously on this issue.

CONCLUSION

25) The SDLP also notes that there have been significant developments in terms of cultural awareness and mutual tolerance in recent years. There are many images and headlines that suggest otherwise, but, in general, this assertion holds. It should also be recognised that, as a society, we have not developed to the point of mutual acceptance or toleration of the flags, emblems and symbols that reflect and represent our different identities. The SDLP believes that our society will reach that level of awareness whereby respective flags, symbols and emblems will be honoured or that common flags, symbols and emblems will be agreed.

26) To do so requires an environment whereby the Agreements are and are seen to be upheld; that its principles are respected; that difficult judgements are made consistent with the intention of the Agreements; that each citizen and community knows that that which good government, the Agreements and a stable community requires will be implemented.

